
 
 

HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 141 of 2012 

u/s 341/323/325/326/307/34 IPC 

STATE 

Versus 

1. Md. Mahed Hussain @ Mahed Ali 

S/O Lt. Samser Ali  

2. Mustt. Eyasma Bibi 

W/O Md. Mahed Hussain 

3. Md. Yachin Ali 

S/O Md. Mahed Hussain  

All are R/O Vill- Kurshakati, Raniganj.  

PS- Sapatgram, Dist- Dhubri, Assam  

           Accused persons 

(Committed by Ms. M. Mazumdar, then Ld. SDJM (M), Bilasipara in GR case No- 

198/08 u/s 323/341/325/326/307/34 I.P.C.) 

 

Advocate appeared:- 

For the state:-  Mr. T. Kr. Bhattacharya, Addl. P.P 

For the accused:-  Mr. G. U. Ahmed & Mr. S. Z. Hoque  , Advocate. 

Date of institution of the case    :- 06-08-08 

Date of commitment            :- 11-07-12 

Date of Framing charge          :- 11-11-13 

Date of prosecution evidence   :-  22-05-14,03-07-14,05-02-15,18-05-15, 
          26-11-15,07-10-16,12-02-18,17-07-18, 
          26-09-18  
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Statement of accused recorded on :-  28-11-18 

Date of Argument                      :-  10-01-19  

Judgment delivered                 :- 24-01-2019 

JUDGMENT 

Prosecution Case 

1. Prosecution case as reveal from Ext-1 ejahar is that on 05-08-08 at about 

08.30 pm accused persons attacked informant’s brother Abdul Hamid when 

Abdul Hamid went to the house of accused persons to get his money back, with 

sharp weapon on his head as a result Abdul Hamid fell down on earth and 

became senseless and he sustained grievous injury. Hearing hue and cry of son 

of Abdul Hamid informant rushed to the place of occurrence and found his 

brother lying on earth with pool of blood. Accordingly informant took his brother 

to Bilasipara hospital and from there Abdul Hamid was taken to Dhubri Civil 

Hospital and finally taken to GMCH for treatment from Dhubri Civil Hospital and 

to this face informant lodged written ejahar before i/c Raniganj police out post.  

Investigation 

2. On receipt of ejahar, i/c Raniganj police out post forwarded the same to 

O/C Bilasipara P.S. for registration of case and Officer-in-charge of Bilasipara P.S 

registered a police case vide Bilasipara police case No. 194/08 u/s 

341/326/307/34 IPC and SI B.C. Nath was entrusted to conduct the investigation 

of the case.  In course of investigation I/O visited place of occurrence, drawn 

sketch map of place of occurrence, collected injury report and after completion 

of investigation submitted charge sheet against the accused person named 

herein above under section 341/326/307/34  IPC. 

Committal 

3. On receipt of the charge sheet, Ld. SDJM (M), Bilasipara, took cognizance 

and after furnishing necessary copies to accused persons committed the case 

before the Learned. Sessions Judge, Dhubri for trial and Ld. Sessions Judge, 

Dhubri made over the case to Ld. Addl. Sessions Judge, Dhubri and finally this 

case was made over to this court for trial. 
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Charge 

4. My then Ld. Predecessor after hearing learned counsel for both sides and 

perusal of material on record framed charge u/s 341/323/325/326/307/34 I.P.C. 

against the accused persons Md. Mahed Hussain @ Mahed Ali, Mustt. Eyasma 

Bibi and Md. Yachin Ali and when charges are read over and explained to the 

accused persons, they pleaded not guilty and claimed to be tried.     

Trial 

5. In order to prove the prosecution charges against the accused person, 

prosecution adduce evidence of all together 11 number of witnesses and 

exhibited 7 numbers of documents. PW-1 Sadek Ali, PW-2 Moslem Ali, PW-3 

Meher Banu Bibi, PW-4 Nur Islam, PW-5 Selim Ali, PW-6 Sahera Bewa, PW-7 

Abdul Gafur, PW-8 SI Pabitra Kr. Ray (I.O), PW-9 Dr. Kochir Ali Ahmed ( M.O), 

PW-10 Bhaben Ch. Nath ( I.O) and PW-11 Dr. Jitu Bordoloi ( M.O). Ext-1 Ejahar, 

Ext-2 Seizure list, Ext-3 Charge sheet, Ext-4 Injury report, Ext-5 CT Scan report, 

Ext-6 Sketch Map and Ext-7 Medical Discharge certificate. Injured Abdul Hamid 

died due to kidney failure before committal of the case before the Session court 

for trial. After closure of the prosecution evidence, statement of the accused 

persons recorded u/s 313 Cr.P.C. Accused plea is total denial, however declined 

to adduced evidence in support of the plea of denial.  

 

6.                       POINTS FOR DETERMINATION:- 

 

i. Whether accused persons in furtherance of common intention on 05-

08-08 at about 08.30 pm at village Kurshakati Pt I under Bilasipara 

PS, wrongfully restrained Abdul Hamid? 

ii. Whether accused persons in furtherance of common intention on 05-

08-08 at about 08.30 pm at village Kurshakati Pt I under Bilasipara 

PS, voluntarily caused hurt to Abdul Hamid? 

iii. Whether accused persons in furtherance of common intention on 05-

08-08 at about 08.30 pm at village Kurshakati Pt I under Bilasipara 

PS, voluntarily caused grievous hurt to Abdul Hamid? 

iv. Whether accused persons in furtherance of common intention on 05-

08-08 at about 08.30 pm at village Kurshakati Pt I under Bilasipara 

PS, voluntarily caused hurt to Abdul Hamid by means of dao which is 

an instrument for cutting and stabbing ? 
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v. Whether accused persons in furtherance of common intention on 05-

08-08 at about 08.30 pm at village Kurshakati Pt I under Bilasipara 

PS, caused grievous hurt to Abdul Hamid by sharp weapon with such 

intention and under such circumstances that by that act had they 

caused the death of said Abdul Hamid and they would have been 

guilty of murder? 

ARGUMENT 

7. It has been argued by Ld. Addl. P.P that prosecution adduced sufficient 

evidence to establish the prosecution allegation against the accused persons  

and informant, victim/injured of the case supported the prosecution charge 

against the accused and prosecution beyond all reasonable doubt prove the 

charge u/s 341/323/325/326/307/34 IPC against the accused persons.  

8. Ld. defence counsel Mr. Gias Uddin Ahmed contented that there is no 

evidence of pre-set of mind, pre plan, prior meeting of accused to establish the 

ingredients of common intention and nothing comes out from the evidence of 

prosecution side that accused persons having common intention restrained 

Hamid. He further contended there is no eye witness of the case and PWs not 

corroborated the prosecution charge against the accused person. Learned 

counsel submitted section 326 IPC not attracted as well as ingredients of section 

307 IPC is not comes to play. First he submit for not attracting ingredients of 

section 326 IPC as weapon used to cause injury of the injured is blunt weapon 

as per medical report and for that reason seized weapon has no connection with 

the present case. Learned counsel further submitted injury that was sustained by 

the injured is not dangerous to life and postoperative period is un-event full and 

injured fully recovered from his injury as per medical report. He submitted injury 

that was sustained by the injured Hamid is not caused by accused person and 

evidence says PW and injured were assaulted by some miscreants so there is 

doubt on the prosecution charges leveled against the accused persons. He 

further submitted PW-6 who was present near to the place of occurrence comes 

out from her house immediately on road did not take name of accused persons  

and there is no circumstantial evidence comes out from the evidence on record 

to form one complete chain of circumstances against the accused persons to 

prove their guilty. 
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PROSECUTION EVIDENCE 

9. PW-1 Sadek Ali is the informant of the case. His evidence is that in the 

year 2006 on the day of incident his brother Abdul Hamid went to the house of 

accused persons to take back money which was taken by accused. When his 

brother Abdul Hamid went to the house of accused persons, accused persons 

assaulted his brother and hit him by bamboo and other sharp weapons. Accused 

persons had hit on the head and hand of his brother Abdul Hamid as a result his 

brother sustained grievous injuries. He deposed accused persons attempted to 

kill his brother  and he immediately coming to know about the incident, he took 

his brother to Raniganj hospital and from there he took his brother to Dhubri 

Civil Hospital and from there taken his brother to GMCH and thereafter he lodged 

ejahar vide Ext-1 and Ext-1 (1) is his signature. He further deposed doctor 

conducted operation on his victim brother and several stitches were administered 

on the head of his injured brother. In cross he stated he did not accompany 

with his brother, when his brother went to the house of accused persons to bring 

money. He had not seen accused persons assaulting his injured brother.  He had 

stated before police for the incident on 05-08-08. He mentioned the time of 

occurrence as 08.30 pm. He stated he went to the Raniganj Bazar and returned 

back at about 09.00 pm. He stated he did not mention in his ejahar as from 

whom he had heard about the incident. He stated he does not know about the 

transaction of money between the son of injured and accused Yachin. He denied 

accused persons did not attempt to his injured brother. 

10. Evidence of PW-2 Moslem Ali is that complainant and injured is his 

relative and he knows accused persons. He deposed incident occurred on 05-08-

08 at about 08.30 pm and at that time, he was having his meal and at that time 

Abdul Hamid went to the house of accused persons in order to bring back money 

which accused Yachin had borrowed from his elder son Selim. He deposed when 

Abdul Hamid went to the house of accused persons, altercation took place 

between accused persons and injured Abdul Hamid and after sometimes, he 

heard shouting from the house of accused persons. Accordingly, he rushed to 

the house of accused persons and saw injured lying on the ground with severe 

head injury. Injured was badly injured and was lying with profuse bleeding. He 

deposed he came to know from Rahul that accused persons had assaulted and 

hit injured by a big bamboo stick and accused persons had escaped from the 

place.  He deposed neighboring people reached at the place of occurrence and 

they took victim to the hospital for treatment. injured was shifted to Dhubri Civil 
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Hospital  and from there injured was shifted to Guwahati as injury was serious in 

nature. He deposed accused persons were arrested by police on the next day of 

incident. He deposed victim Abdul Hamid expired. He further deposed police 

seized bamboo yoke from the place of occurrence and Ext-2 is the seizure list 

and Ext-2 (2) is his signature.  In cross he stated he did not accompany the 

injured when injured visited the house of accused persons and he did not see 

the incident. He stated he was not present at the time of altercation that took 

place in between accused persons and injured Abdul Hamid. He stated he found 

victim lying injured on the ground at the approaching way to the house of 

accused persons.  He stated he found injured at unconscious state and injured 

was all along senseless till reaching of the Dhubri Civil Hospital. He stated he did 

not state before police that he came to know about the occurrence of the 

incident from the younger son of injured, Rahul. He stated when incident 

occurred, it was dark night and the bamboo yoke by which the injured was 

assaulted is about 5 feet long. He denied injured did not go to the house of 

accused persons to bring money; accused persons have no relation with the 

injury of the victim as well as the incident. 

11. Evidence of PW-3 Meher Banu Bibi is that on the day of incident at about 

08.30 pm one of her brothers Abdul Hamid went to the house of accused 

persons and son of Abdul Hamid was also accompanied his father at that time. 

Accused persons had assaulted and beaten her brother Abdul Hamid as a result 

her brother fell down on the ground, her brother became senseless and blood 

was oozing from the head of her brother Abdul Hamid. She deposed son of 

injured informed her about the incident. She further deposed injured was initially 

taken to Dhubri Civil Hospital and thereafter to Bongaigaon and on the next day, 

one of her brother lodged ejahar. In cross she stated accused persons reside on 

the southern side of their house and there are houses of Jaher Hussain, Fajal 

and Bachu. She stated she did not seen the incident of assault and before her 

arrival at the place of occurrence , her sister Sahera was lifting the injured.  She 

stated before this incident, her husband and Abdul Hamid were taken by some 

miscreants and were assaulted. She stated on the day of incident night was 

cloudy and it was about to rain and incident was occurred in the evening at 

about 05.00 to 05.30 pm. She stated when they reached the place of occurrence  

after the incident; accused persons had already left the place and they did not 

seen accused persons in their house after the incident. She stated there was 

land dispute present between them and accused persons. She stated accused 
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Yachin was working in Guwahati and accused Mahed Ali is old man. She denied 

there was love affairs between Selim and daughter of Asgar Ali; her brother 

Abdul Hamid had interfered the love affairs between Selim and daughter of 

Asgar Ali; injured’s son Rahul did not inform her about the incident; accused 

persons are not involved in the case. 

12. Evidence of PW-4 Nur Islam is that incident occurred in the year 2008 at 

about 08.30 pm and on the day of incident, he heard hue and cry nearby place 

of his house. Hearing the same he went to the house of injured and found many 

people gathered in the house of injured and at that time injured was senseless 

and blood was oozing out from the head of injured. He deposed injured was sent 

to Dhubri Civil Hospital for treatment and from gathering he came to know that 

injured went to the house of accused persons in order to collect his outstanding 

money from accused persons  and at that time, incident took place. He deposed 

accused persons reside near to the house of injured and they were found absent 

after the incident. He further deposed police seized a wooden plough from the 

place of occurrence and he put his signature on seizure list. In cross he stated 

he went to the house of injured after hearing hue and cry. He did not see the 

incident. He stated injured Abdul Hamid and informant were originally hailing 

from Dotma under Kokrajhar District. He denied accused persons are not 

connected with this incident. 

13. PW-5 Selim Ali deposed incident occurred on 05-08-08 at about 08.00 pm 

and at that time, he was at Guwahati. He deposed just before 3 months of the 

incident, he sent Rs. 560/- with accused Yachin Ali to deliver the same to his 

father and thereafter he told his father to collect the money from the accused 

Yachin Ali and on the day of incident when his father went to the house of 

accused persons and his father called him up over mobile phone, he heard voice 

of his father in the mobile phone and after sometime the mobile phone got 

switch off. Thereafter, about half an hour, he made call to his cousin brother 

Sahidul over phone and his cousin brother told him that just after half an hour, 

his father was badly assaulted by the accused persons and his cousin brother 

asked him to come home. Immediately he boarded in train and came to his 

house and on the night itself he reached home. When he reached home, his 

father was already taken to Dhubri Civil Hospital and thereafter his father was 

referred to GMCH, Guwahati. He deposed when he asked his family members, 

his family members told him that when his father went to the house of accused 

and asked to give money, accused persons assaulted his father by a wooden 



8 | P a g e  

 

plough and his father sustained head injury. His father immediately fell down on 

earth and got senseless.  In cross he stated he and accused Yachin was 

working in Guwahati under the same contractor but accused Yachin Ali did not 

work with him at Guwahati. He stated Yachin Ali left for his house before 3 

months of the incident and he and Yachin used to stay in the same room. He 

stated he did not give the phone number of Sahidul to the police. He denied he 

sold the bicycle of Yachin Ali to one shop keeper; he did not listen the voice of 

his father over phone just before the occurrence of the incident; he did not call 

his cousin Sahidul after half an hour from the occurrence of incident; accused 

persons are not connected in the offence. 

14. Evidence of PW-6 Sahera Bewa is that on the day of incident at about 

08.30 pm she heard a big sound outside her house. She went out with lamp and 

saw a person lying on the road and said person was Hamid. She tried to lift 

Hamid but could not lift him and therefore she called other people. Thereafter 

other people took Hamid to the hospital and subsequently she returned back to 

her home. In cross she stated  the night was dark and before one month of the 

incident, injured were kidnapped by some miscreants and the legs of those 

persons were broken in that incident. 

15. PW-7 Abdul Gafur deposed alleged incident took place on the village road 

Kurshakati village at about 07.30 pm. At that time he was coming from market 

towards his house and while he was coming towards his house, he found hue 

and cry taking place on the village road among some persons. He heard that 

brother of informant assaulted by some persons and sustained injury as a result 

of that incident. He deposed he found Abdul Hamid at seriously injured condition  

and he along with son of injured took injured to the Bilasipara Hospital and then 

to Dhubri Civil Hospital and at that time injured could not speak. He deposed he 

did not ask injured about the incident and he did not hear about the involvement 

of the culprit. He deposed police obtained his signature in seizure list Ext-2. PW-

7 was declared hostile by the prosecution. In cross by prosecution he denied 

he came to know from neighboring people that injured was assaulted and 

attempted to kill by accused persons by hitting on his head by sharp weapons 

and he asked injured victim about the cause of incident while injured was taken 

to the hospital. In cross by defence he stated he did hear whether injured and 

another person namely Muslimuddin were picked up by the miscreants prior to 

the occurrence of this incident. He stated his signature vide Ext 2(3) was 

obtained at police station and he signed in the blank paper. He stated police did 
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not shown him any seized article at the time of obtaining his signature. He stated 

after 1 & ½ hour from the alleged incident, injured had fallen sick for kidney 

disorder and injured died of kidney failure. 

16. PW-10 SI Pabitra Kr. Ray, IO of the case deposed on 14-03-09 while he 

was posted at Raniganj out post, O/C Bilasipara PS endorsed him the case to 

investigate the case. Prior to that SI Bhaben Ch. Nath had already investigated 

the case. He stated during investigation injured was sent to Dhubri Civil Hospital 

and thereafter sent to Guwahati Advance Nuero Science Hospital. In cross he 

stated he did not examine witnesses. He tried to arrest accused but Yachin Ali 

was absconding. 

17. PW-9 Dr. Kochir Ali Ahmed is M.O. His evidence is that on 06-08-08 at 

about 12.35 am he had medically examined and treated injured Abdul Hamid 

S/O Lt. Eyasuddin of village Kurshakati, under PS Bilasipara. Injured Abdul Hamid 

self-appeared for treatment and later on requisition was submitted on 11-08-08 

in connection with Bilasipara PS case no. 194/08 and SI Bhaben Ch. Nath of 

Raniganj out post submitted the requisition. Injured Abdul Ahmed was treated at 

Dhubri Civil Hospital as an indoor patient falling on assault on 05-08-08 and 

during examination he found i. Laceration of scalp at frontal area ( 4 inch X 1 

inch X ½ inch); ii. Black eye on right side; iii. Head injury with multiple 

intracranial hemorrhage, fracture of right parital bone and greater wings of 

sphenoid bone; Patient was in semi-conscious state / drowsy state at that time. 

According to his opinion- injury no. i and ii are simple in nature but injury no. iii 

is dangerous to life.  Injuries were fresh and were caused by blunt weapon. 

Considering the severity of the head injury patient was referred to G.M.C.H after 

resuscitation. As the patient was referred to G.M.C.H after resuscitation, final 

medical report may be collected from the G.M.C.H Hospital. In cross he stated 

the patient was admitted in Hospital on 06-08-08 and in his report he had 

mentioned that requisition was received by him on 11-08-08. He stated patient 

was not escorted by police personnel.  He stated nature of the weapon is blunt 

weapon and injury no. i and ii are simple. 

18. PW-10 Bhaben Ch. Nath is another IO of the case. His evidence is that on 

06-08-08 he was posted as in charge at Raniganj police out post. On that day at 

about 12:00 O’clock, Sadek Ali S/o. deceased Eyajuddin Sk. of vill – Kurshakati 

lodged written ejahar before him. On receipt of the ejahar after G D Entry kept 

in the Police Outpost vide G D Entry No. 68 dated 06-08-2008 he had forwarded 

ejahar to the O/C Bilasipara P.S. for registration of a Police case. As informant 
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was present before the police outpost, he had recorded his statement at the 

Raniganj Police outpost. After lodging of the ejahar he got secret information 

that accused Mohed Sk. and his wife Eyasma Bibi to leave the village and reach 

bus stop, he rushed to Raniganj bus stop and apprehend both the accused at the 

Raniganj bus stop. Thereafter he rushed to place of occurrence i.e. at village 

Kurshakati the gate of the accused compound, drawn sketch map of the place of 

occurrence, seized the bamboo juwoli (used in plowing filed, place above the 

shoulder of ox) in presence of witness and recorded statement of seizure 

witness.  Thereafter he had submitted requisition to furnish Medical report of the 

injured, recorded statement of the neighbouring persons of the place of 

occurrence and collected injury report of the injured from Dhubri Civil Hospital. 

He deposed on 22-08-2008 he went to record statement of injured Abdul Hamid 

but could not record his statement as he was unable to speak. Thereafter on 20-

10-2008 he had recorded statement of injured when he was fit to speak. 

Thereafter as he was sick, he took 40 days earned leave and handed over case 

diary to O/C Bilasipara PS. Thereafter O/C Bilasipara P.S. entrusted and handed 

over Case diary to SI Pabitra Mohan Roy and thereafter his successor IO SI 

Pabitra Mohan Roy collected injury report of injured from Advance Neuro Science 

Hospital, Guwahati where injured taken treatment and SI Pabitra Mohan Roy 

submitted charge sheet against the accused persons Eyasin Ali, Mohed and 

Eyasma Bibi u/s 341/326/307/34 I.P.C showing accused Eyasin Ali in the 

absconder column of the charge sheet. He deposed M-Ext.1 is the seized juwoli 

and he had seen the seized material before the court. In cross he stated village 

Kurshakati is 1 km from Raniganj OP and in the north direction. He stated he did 

not recorded statement of the writer of the ejahar. No information about the 

incident was received at night and in the sketch map he did not shown the 

Raniganj OP. He stated place of occurrence as per sketch map is road. He stated 

seized Juwoli is generally present in the house of cultivator and he had made 

description of the seized juwoli in Ext- 2 and there is no blood stain found in the 

seized juwoli. He stated witness Sadek Ali stated before him that at about 9 PM 

he returned from Raniganj bazar but he did not stated from whom he heard 

about the incident. He stated witness Selim Ali not stated before him that he 

came to know entire incident from his family member but witness Selim Ali not 

stated before him that he send Rs.560/- in the hand Eyasin Ali to deposit the 

same to his father. He stated in connection with this case he did not collect call 

details of any mobile phone. He denied during investigation of this case he find 
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material of kidnapping of Abdul Hamid and Moslem Ali by miscreant and 

fracturing their legs and village people recovered them. 

19. PW-11 Dr. Jitu Bordoloi, M.O deposed on 06-08-08 he was working as 

Junior Resident Physician at Advance Nuero Science Hospital, Kahilipara Road, 

Guwahati. On that day Md. Abdul Hamid, Wife’s name Nur Bhanu of village 

Kurshakati under Bilasipara PS admitted as indoor patient with history of head 

injury on account of physical assault that was took place on 05-08-08 around 

08.00 pm.  Patient Abdul Hamid initially took treatment at Dhubri Civil Hospital 

and he was admitted at Advance Neuro Science Hospital, Guwahati by his 

relative on 06-08-08. After CT scan of brain on 07-08-2008 IMP- NCCT features 

of brain re suggestive of i. Sub-dural hemorrhage ii. Extra-dural hemorrhage, iii. 

Sub-arachnoid hemorrhage iv. Haemorrhagic contusions v. Multiple calvarial 

fractures vi. Haemosinus vii. Scalp swelling and therefore patient Abdul Hamid 

had undergone operation which was performed by Dr. Zakir Hussain, Surgeon on 

07-08-08. After the operation patient Abdul Hamid was discharged from the 

hospital on 21-08-08. He deposed Ext-7 is the discharge summery report of 

patient Abdul Hamid and same is issued from the Advance Nuero Science 

hospital, Guwahati. In cross he stated Ext-7 is not signed by Dr. Zakir Hussain. 

He did not admit the patient. He was on duty and provided treatment to the 

patient Abdul Hamid. He stated as per Ext-7 post-operative period was un-

eventful and thereafter stitches were removed after 8 day of operation and then 

he was discharged. He stated Ext-7 was given to the patient at the time of 

discharge. 

DISCUSSION, DECISION & REASON THERE OF:- 

20. Prosecution allegation against the accused persons is that on 05-08-08 at 

about 08.30 pm at village Kurshakati Pt I under Bilasipara PS, wrongfully 

restrained Abdul Hamid and then voluntarily caused hurt  and grievous hurt to 

Abdul Hamid by sharp cutting weapon with such intention and under such 

circumstances that by that act had they caused the death of Abdul Hamid. I have 

scrutinized the case record, documentary as well as oral evidence of the 

prosecution side. Now let me analyze evidence on record. 

21. PW-9 is M.O. According to him he had medically examined and treated 

injured Abdul Hamid S/O Lt. Eyasuddin of village Kurshakati, under PS Bilasipara 

on 06-08-08 at about 12.35 am. Injured Abdul Hamid self-appeared for 

treatment and later on requisition was submitted on 11-08-08 in connection with 

Bilasipara PS case no. 194/08 and SI Bhaben Ch. Nath of Raniganj out post 
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submitted the requisition. Injured Abdul Ahmed was treated at Dhubri Civil 

Hospital as an indoor patient falling on assault on 05-08-08 and during 

examination he found i. Laceration of scalp at frontal area ( 4 inch X 1 inch X ½ 

inch); ii. Black eye on right side; iii. Head injury with multiple intracranial 

hemorrhage, fracture of right parital bone and greater wings of sphenoid bone; 

Patient was in semi-conscious state / drowsy state at that time. According to his 

opinion- injury no. i and ii are simple in nature but injury no. iii is dangerous to 

life.  Injuries were fresh and were caused by blunt weapon. Considering the 

severity of the head injury patient was referred to G.M.C.H after resuscitation. As 

the patient was referred to G.M.C.H after resuscitation, final medical report may 

be collected from the G.M.C.H Hospital 

22. PW-11 is another M.O. According to him on 06-08-08 he was working as 

Junior Resident Physician at Advance Nuero Science Hospital, Kahilipara Road, 

Guwahati. On that day Md. Abdul Hamid, Wife’s name Nur Bhanu of village 

Kurshakati under Bilasipara PS admitted as indoor patient with history of head 

injury on account of physical assault that was took place on 05-08-08 around 

08.00 pm.  Patient Abdul Hamid initially took treatment at Dhubri Civil Hospital 

and he was admitted at Advance Neuro Science Hospital, Guwahati by his 

relative on 06-08-08. After CT scan of brain on 07-08-2008 IMP- NCCT features 

of brain re suggestive of i. Sub-dural hemorrhage ii. Extra-dural hemorrhage, iii. 

Sub-arachnoid hemorrhage iv. Haemorrhagic contusions v. Multiple calvarial 

fractures vi. Haemosinus vii. Scalp swelling and therefore patient Abdul Hamid 

had undergone operation which was performed by Dr. Zakir Hussain, Surgeon on 

07-08-08. After the operation patient Abdul Hamid was discharged from the 

hospital on 21-08-08. As per the injury report of the injured, one of the injury 

sustained by the injured on his head dangerous to the life of the injured. 

23.  Ext-1 is the ejahar. In the ejahar PW-1 stated accused persons attacked 

his brother Abdul Hamid when Abdul Hamid went to the house of accused 

persons to get his money back, with sharp weapon on his head and his brother 

fell down on earth and became senseless and hearing hue and cry of son of 

Abdul Hamid he rushed to the place of occurrence, took his brother to Bilasipara 

hospital and finally taken to GMCH for treatment from Dhubri Civil Hospital. As 

per ejahar incident was took place on 05-08-08 at about 08.30 pm and ejahar 

was lodged on 06-08-08 that is on next day of incident. Testimonies of PW-9, 

MO of the case who had examined injured on the date of incident revealed that 

injured self-appeared before him and injured was not unconscious. In ext-1 
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allegation is levelled against the accused that they caused the injury on Abdul 

Hamid (now, died). Let’s find out the same from the evidence on record. 

24. PW-1 is the informant of the case and he deposed on the date of incident 

when his brother went to the house of accused to take his money which accused 

had taken from him, accused person assaulted his brother Abdul Hamid, hit with 

bamboo stick on his head and pushed the bamboo stick on his head as a result 

Hamid sustained grievous injuries. Injured was first taken to Raniganj hospital 

then to Dhubri Civil Hospital and then to GMCH. 

25. In cross PW-1 informant stated incident was took place at about 05.00- 

05.30 pm in the evening. In cross he admits before police he stated on 05-08-08 

he went to Raniganj bajar and returned home at 09.00 pm and heard about 

incident. PW-1 stated different weapon in his ejahar and evidence and he bring 

sharp contradiction of time of incident in his evidence and ejahar. Time of 

incident is an important factor in the present case. Incident was took place as 

per ejahar on 05-08-08 that is during summer days when days are long and if 

incident was took place at 05.30 pm, naturally there is sun shine and if incident 

was took place at 08.30 pm be it summer or winter season it is night and 

darkness prevail. Cross examination further pointed PW-1 was not present at his 

home when incident was took place be it at 5.30 PM or at 8 PM because he 

reached home at 9 PM and he heard incident from his family therefore, his 

statement that he rushed to the house of accused found his injured brother 

Abdul Hamid (since deceased) in injured condition in the house of accused is not 

believable and acceptable beyond all reasonable doubt. 

26. PW-2 deposed injured went to the house of accused along with his 

younger son Rahul. PW-3 stated son of injured Abdul Hamid accompanied him. 

PW-1 informant did not whisper before the court about son of injured 

accompanying injured to the house of accused. PW-5 son of injured stated his 

father name is late Abdul Hamid. PW-7 deposed after 1 ½ years of the incident 

Abdul Hamid expired for his kidney failure. PW-2 stated Abdul Hamid died. 

Prosecution did not bring Rahul, S/O injured Abdul Hamid before the court to 

unfurl whether he accompanied his late father in the house of accused persons 

or not. Other PWs not present at the place of occurrence. They did not 

accompanied injured Abdul Hamid (since deceased) to the house of accused 

person. So best person to disclose this fact is Abdul Hamid, injured who is no 

more and Rahul and this Rahul is not examined by the prosecution. So the fact 

Rahul accompanying his father to the house of accused persons is not proved.  
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27. PW-2, PW-3 deposed injured Abdul Hamid (since deceased) their younger 

brother went to the house of accused person to bring money and accused 

person had assaulted their brother Abdul Hamid. PW-2 stated injured went to 

bring money which accused Yachin had borrowed from Hamid’s elder son Selim. 

PW-2 hearing hue and cry in the house of accused persons rushed there and saw 

his injured brother lying on the ground with severe head injury and came to 

know from Rahul about assault on injured by the accused persons. PW-3 was 

informed by son of injured. PW-3 did not disclose name of the son of injured 

who had informed him about the incident. PW-1 claimed he too visit the place of 

occurrence, the house of accused. All the three PWs claimed they went to place 

of occurrence accused house and found their brother Abdul Hamid in injured 

condition but none of them stated other two went to place of occurrence and 

each of them seen them. They all claim that they took injured to the hospital but 

did not stated that other two PWs also accompanied him. They did not stated 

injured disclosed them how he had sustained injury though according to MO 

injured self-appeared before him and was not unconscious. Their statement do 

not connect each other statement. 

28. PW-2 stated police seized bamboo yoke from the house of accused vide 

Ext-2 seizure list. Ext 2(2) is his signature. In the ejahar PW-1 mentioned use of 

sharp cutting weapon.  

29. Cross examination of PW2 and PW-3 shown that in between their house 

and accused’s house, house of Jakir Hussain, Fazal, Batchu and house of 

informant who is another brother of injured is present on the  opposite side of 

the house of PW-2. These two witnesses stated they did not witness any money 

transaction between accused Yachin and Selim, son of injured ( since deceased).  

PW-2 in cross stated he found injured at unconscious state. Injured was all along 

senseless till reaching to the Dhubri Civil Hospital.  PW-3 in his cross stated 

Rahul, son of injured did not inform him about the incident and PW-2 in his chief 

stated that the injured went to the house of accused persons accompanying his 

son Rahul but his evidence does not pointed presence of Rahul in the house of 

accused. PW-2 stated he found victim lying injured on the ground at the 

approaching way to the house of accused persons not in the house of accused 

persons. PW-3 stated Nur Islam, Nur Hussain and Sahera went to the place of 

occurrence on hearing hue and cry. 

30. Nur Islam is examined by prosecution as PW-4. His evidence is that he 

heard hue and cry in nearby place of his house and he went to the house of 
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victim to know about the incident and he came to the house of injured and found 

many people were present. Blood was oozing out from the head of the victim 

and he heard that victim went to the house of accused persons in order to 

collect his outstanding money and at that time incident was took place. This 

witness did not stated he had visited the house of accused persons where 

according to PW-1, PW-2, PW-3 incident of assault on injured was took place. 

31. The in-chief of PW-1, PW-2 and PW-3 is that when injured Abdul Hamid 

went to the house of accused persons to collect his outstanding money from the 

accused which he is entitle from the accused, accused persons assaulted him. 

According to PW-2 police seized one bamboo yoke form the place of occurrence 

which is about 5 feet long and 2 khil present in both corner of the said yoke. 

None of this witnesses seen the incident. PW-5 who is son of injured deposed 

accused Yachin was working with him just before 3 months of the incident and 

he sent Rs. 560 to accused Yachin to deliver the same to his father and told his 

father to collect the same from accused Yachin Ali and on the day of incident 

when his father went to the house of accused persons and call him from his 

mobile, he heard voice of the father on the mobile phone and after sometime 

mobile phone got switch off and his cousin brother just after ½ hour called him 

and told him that his father was badly assaulted by accused persons. The story 

of sending money by Selim in the hand of accused Yachin Ali is not stated by 

other PWs. No mobile phone was found in and around the place of occurrence 

belonging to the injured.  According to other PWs accused borrowed money from 

the injured which injured went to bring back.  

32. Sahera is examined as PW-6 by the prosecution. Her evidence is that on 

the day of incident at about 08.30 pm she heard big sound outside her house. 

She came out and saw one person lying on the road and said person was Hamid. 

She tried to pick him up but could not do so and Hamid was said injured. She 

called other people and other people took him to the hospital and she returned 

back to home.  

33. From the reading of the evidence of PW-6 and PW-7 it is reveal that they 

heard that one incident of fighting took place on road and when PW-6 came out 

with lamp after hearing big sound outside her house, she found Hamid lying on 

road in injured condition. PW-7 also heard about taking place of fighting incident 

on road. Cross examination of PW-2 shown that he found the injured brother 

lying on the approaching road not in the compound of accused persons.  
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34. PW-7 Abdul Gafur stated on the day of incident while he was coming 

from market towards his house, he found hue and cry took place on the village 

road among some persons and heard about fighting incident that took place 

among some person and brother of informant sustained injury as a result of said 

incident. He found Abdul Hamid brother of informant in injured condition. He and 

son of informant took injured to the hospital.    

35. The reading of the testimonies of PW-6 and PW-7 shown that their 

evidence bring different story fighting amongst some person where injured 

sustained injury. Cross examination of PW-3 also bring another incident of 

assault on Abdul Hamid and husband of Sahera by some miscreants and cross 

examination of PW-3 pointed that before his arrival at the place of occurrence 

Sahera reached place of occurrence and she was lifting victim injured. That 

means Sahera was pleading true fact before the court and according to Sahera 

incident was took place on road, not in the compound of the accused persons.  

She heard big sound outside her house and when she went to see with lamp, 

she found man was lying on the road and said person was Hamid and her 

evidence does not reflect any incriminating material against the accused persons. 

It is seen from the place of occurrence that each of the witness reach place of 

occurrence after hearing hue and cry but none of them stated that they saw 

each other and therefore all the witness reach place of occurrence after hearing 

hue and cry is also not inspiring the confidence. There is no eye witnesses. Story 

stated by PW-5, son of the deceased injured about sending money by him is not 

stated by other PWs and he bring one new story different from other PWs. 

36.  From the reading entire evidence of record it is seen that there 

discrepancy in the place of occurrence and evidence of PW-6 and evidence of 

PW-7 bring one parallel story of assaulting of Hamid by some unknown men on 

road and when two story appeared from the prosecution side, one favourable to 

accused will stand. The statement of the PWs does not bring inspiration and 

their evidence is not believable beyond all doubt in view of the fact that they did 

not witness the incident, two place of occurrence is appearing from the 

testimonies of the witnesses one in the compound of the accused and one on 

road, one incident stated by PWs against the accused that they caused injury on 

Hamid and other story that incident of assault was caused by some unknown 

person on road.    

37. In view of the aforesaid discussion and after evaluation of evidence on 

record, I have come to my judicious finding that prosecution failed to bring home 
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charge u/s 341/323/325/326/307/34 I.P.C against the accused persons Md. 

Mahed Hussain @ Mahed Ali, Mustt. Eyasma Bibi and Md. Yachin Ali beyond all 

reasonable doubt and they are entitled benefit of doubt. Accordingly accused 

persons Md. Mahed Hussain @ Mahed Ali, Mustt. Eyasma Bibi and Md. Yachin Ali 

are acquitted from the charge of section 341/323/325/326/307/34 of I.P.C and 

set at liberty. 

38. Bail bond of accused persons will remain stands for next six (6) months 

u/s 437(A) Cr.P.C. 

39. Seized goods be disposed of in accordance with law in due court of time.  

40. Send back the GR case record to the learned committal Court with a copy 

of the judgment.  

41. Given under hand and seal of this Court on this 24th day of January, 2019 

at Bilasipara, Dhubri.  

 

 

 

 

          (Smti S. Bhuyan) 

                       Addl. Session Judge, Bilasipara 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III.  
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APPENDIX 

PROSECUTION WITNESS:- 

PW-1 Sadek Ali,  

PW-2 Moslem Ali,  

PW-3 Meher Banu Bibi,  

PW-4 Nur Islam,  

PW-5 Selim Ali,  

PW-6 Sahera Bewa,  

PW-7 Abdul Gafur,  

PW-8 SI Pabitra Kr. Ray (I.O),  

PW-9 Dr. Kochir Ali Ahmed ( M.O),  

PW-10 Bhaben Ch. Nath ( I.O) and  

PW-11 Dr. Jitu Bordoloi ( M.O).  

PROSECUTION EXHIBIT:- 

Ext-1 Ejahar,  

Ext-2 Seizure list,  

Ext-3 Charge sheet,  

Ext-4 Injury report,  

Ext-5 CT Scan report,  

Ext-6 Sketch Map and  

Ext-7 Medical Discharge certificate 

 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 

 

(Smti S. Bhuyan) 

Addl. Session Judge, Bilasipara 


